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Determinative Rules.
Rule 81 (d), Utah Rules of Civil Procedure
On appeal from or review of a ruling or order of an
adminstrative board or agency.
These rules shall apply to the practice and procedure in
appealing from or obtaining a review of any order, ruling or
other action of an administrative board or agency, except
insofar as the specific statutory procedure in connection
with any such appeal or review is in conflict or inconsistent
with these rules.
Title 26-23-2, Utah Code Ann. (1984) (in part).
(2) Judicial review of a final determination of the executive
director may be secured by the aggrieved party by filing a
petition in the district court within 30 days after receipt of
notice of the executive director's final determination. The
petition, which shall be served on the executive director,
shall state the grounds upon which review is sought. With
his answer, the executive director shall certify and file with
1

the court all documents and papers and a transcript of all
testimony taken in the matter, together with the
recommended findings of fact and conclusions of law of the
hearing officer, and the final determination of the executive
director.
(3) If the final determination of the executive director is
consistent with the findings of fact and conclusions of law
recommended by the hearing officer, the court shall review
the record and may alter the final determination only upon a
finding that the final determination is capricious, or not
supported by the evidence.
42 C.F.R. 405.427(d).
(d) Exception. An exception is provided to this general
principle if the provider demonstrates by convincing
evidence to the satisfaction of the fiscal intermediary that the
supplying organization is a bonafide separate organization;
that a substantial part of its business activity of the type
carried on with the provider is transacted with others than
the provider and organizations related to the supplier by
common ownership or control and there is an open
competitive market for the type of services, facilities, or
supplies furnished by the organization, that the services,
facilities, or supplies, are those which commonly are
obtained by institutions such as the provider from other
organizations and are not a basis element of patient care
ordinarily funished directly to patients by such institution;
and that the charge to the provider is in line with the charge
for such services, facilities, or supplies in the open market
and no more than the charge made under cmparable
circumstances to others by the organization for such
services, facilities, or supplies. In such case, the charge by
the supplier to the provider for such services, facilities, or
supplies shall be allowable as cost.
SUMMARY OF ARGUMENT
Costs incurred by health care providers for services, facilities, or supplies
furnished by related entities are allowable for reimbursement under 42 C.F.R.
405.427(d) under certain circumstances.
2

In its ruling, the administrative agency has ignored the evidence presented at
the hearing as to these circumstances.
In its review of the administrative record or appeal, the district court has
confused its review which is in the nature of certiorari with a supposed dicretion to
dismiss the appeal under Rule 41(b), Utah Rules of Civil Procedure.
Rule 41(b) is inconsistent with the statute charging the court with conducting a
review of the agency record. The rule does not apply at such proceedings under the
terms of Rule 81(d), Utah Rules of Civil Procedure.
ARGUMENT
Respondents' brief in oppostion argues (as part of it's statement of facts), on
page 9, note 5, that costs to a related organization will only be allowed where they are
actually incurred, and where they do not exceed the price of comparable services,
facilities, or supplies from alternative entities.
Country Meadows introduced evidence before the administrative hearing officer
on these questions. The evidence was not rebutted, and it was not considered in the
final determination. The agency was capricious, and the evidence does not support
the final determination of the Division of Health Care Financing.
The application of Rule 41 (b) of the rule of procedure is inconsistent with the
comprehensive set of principles and the coverage of the specific procedure of the
statute providing for review of administrative orders by the district court.
Under Rule 81(d), Utah Rules of Civil Procedure, Rule 41(b) of the rules is
inapplicable to the appeal process as it is in conflict with 26-23-2(3), Utah Code Ann.
(1984). It is not in agreement or in harmony with the conduct or practice of judicial
review of the proceedings before an inferior tribunal.
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CONCLUSION
The district court was within it's jurisdiction to review the record of the
administrative agency, and it now becomes the duty of the Court of Appeals to review
that record on appeal from the order of the district court.

DATED this

day of December, 1992.
Dale E. Stratford
Attorney for Country Meadows
Convalescent Center.
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